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64 MICHIGAN LAW REVIEW 

she did not want to become a regular depositor and that she only wanted 
him to keep it for a few days. She received the usual pass-book. The money 
was in no way marked and no request was made that it be kept apart from 
the funds of the bank. Plaintiff testified that she did not expect to get the 
identical money back. Held, it was a general deposit. State ex. rel. Coleman 
v. Dickerson et al. (1005), — Kan. — , 81 Pac. Rep. 497. 

In this, as in all cases involving the question of the nature of a deposit, 
the intent of the parties is the controlling element. Nichols v. State, 46 Nebr. 
715. As to the intent, probably little aid can be obtained from the testimony 
of the plaintiff in error on account of her lack of comprehension of the trans- 
action. About all that can be gathered from her testimony is that she wanted 
to leave the money for a few days. Under such facts the controlling principle 
is, that unless expressly made specific or special a deposit is presumed to be 
general. Brahm v. Adkins, 77 111. 263; Ward v. Johnson, 95 111. 215; Alston v. 
State, 92 Ala. 124 ; and Nichols v. State, supra. 

Constitutional Law — Due Process of Law. — A statute made it a mis- 
demeanor for a third party to use a label that had been properly registered 
with the Secretary of State, and by its 10th section further provided that 
the plaintiff "might recover from the offending party, in an action of debt, 
a penalty of not less than $200 nor more than $500, for the use and benefit 
of the plaintiff." In an action for a penalty under this statute, Held, that 
the statute is unconstitutional. Cigar Makers' International Union of America 
v. Goldberg (1905), — N. J. — , 61 Atl. Rep. 457. 

The statute appears to be unconstitutional for two reasons. 1. In an action 
of debt the amount must be definite and certain. Gottlob v. Schmidt, 66 N.-J. 
180; Mo. Pac. Ry. Co. v. Humes, 115 U. S. 512. In the latter case the court 
stated that a statute allowing the plaintiff to recover, by way of penalty, twice 
the amount of actual damage suffered, is constitutional. The case related to 
negligence of the railway company in not maintaining fences along its right 
of way. The court said the statute provided a definite sum. 2. The amount 
of penalty should always be inflicted by some public agency. It would allow 
the plaintiff to discharge a judicial function if he were permitted to fix the 
sum in his own interest without hearing his adversary, and thus violate the 
5th and 14th amendments of the United States Constitution. The plaintiff 
relied on the case of Piper v. Chappel, 14 M. & W. 624, but the facts are not 
similar, for in that case the penalty was inflicted on a member of the organ- 
ization, in accordance with its by-laws, and not on a stranger. 

Constitutional Law — Right of Property. — Defendant was convicted 
under an act approved April 12, 1904, of misdemeanor, in that he shot at and 
killed for amusement a live pigeon thrown from a trap as a target. The 
defendant admitted the facts alleged by the prosecution, but interposed the 
defense that the pigeon was his own property and that the shooting took 
place on the private grounds of a gun club. The conviction and judgment 
of the lower court were affirmed. State v. Davis (1905), — N. J. — , 61 Atl. 
Rep. 2. 

Pew cases are found in point. The defendant contended that an act which 
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makes it an offense for an owner of a pigeon to kill his own property is 
unconstitutional. This contention is not supported by authority. State v. 
Bruner, in Ind. 98, State v. Neal, 120 N. C. 613. In the latter case the court 
said that "killing chickens needlessly is cruelty and within the meaning of 
§ 2482 of the Code, even though done without torture." In the recent cast 
of State v. Porter, 112 N. C. 887, it was held that the shooting and killing 
of pigeons used as targets for sport is indictable as a violation of the statute, 
and the question of ownership is not material. The defendant further con- 
tended that the act itself is void because its object is not fully expressed in 
its title, as required by the State Constitution. The title of the act is : "An act 
for the protection of pigeons and other fowl," etc. The defendant's position 
here is not sound nor upheld by the majority of decisions. In Supervisors of 
Albany v. Stanley, 12 Fed. Rep. 82, it was stated that if part of an act is 
unconstitutional because not embraced in the title of the act, if the valid and 
invalid are capable of separation, only the latter shall be disregarded. See also 
Presser v. State of Illinois, 116 U. S. 252; Nelson v. People, 33 111. 398; 
Johnson v. Asbury Park, 60 N. Y. 427, 

Contract — Liability for Breach in Discharge op a Professor. — March 
18, 1899, plaintiff was reemployed till June 30, 1902, as professor of English 
language and literature in the Kansas State Agricultural College. June 10, 
1899, after the admission of three new members, the board of regents revoked 
this contract, specifying that the best interests of the college required such 
action. After the expiration of his term of employment, plaintiff sued for 
damages. Held, on general demurrer, that the statute authorizing the board 
of regents "to remove any professor or teacher whenever the interests of the 
college shall require" vests in them an absolute right, in the absence of fraud, 
to make such removal, and no action can grow out of the exercise of it. 
Ward v. Board of Regents of Kansas State Agricultural College, (1905), — 
C. C. A., Eighth Circuit — , 138 Fed. Rep. 372. 

The court denies that the question of the welfare of the college is one 
ultimately for judicial determination, relying especially upon Board of Regents 
of the Kansas State Agricultural College v. Mudge, 21 Kan. 223 and Gillan 
v. Board of Regents, 88 Wis. 7. Yet in the former case, construing this 
identical statute, the court says: "While the legislature unquestionably in- 
tended to confer upon the board of regents extensive powers, yet it did not 
intend to confer upon them the irresponsible power of trifling with other 
men's rights with impunity; and making the regents responsible for their 
acts does not abridge their powers." The latter case is not exactly in point, 
for the Wisconsin statute empowers the regents "to remove at pleasure." 
The Federal Court should have adopted the construction put on the statute 
by the Kansas Court. Aberdeen Bank v. Chehalis Co., 166 U. S. 440. The 
principal case is supported by The People v. Higgins, 15 111. no and Devol v. 
Regents of the University, (Ariz.) 56 Pac. Rep. 737. But the weight of 
authority supports the dissenting opinion of Judge Sanborn that the regents 
may remove any professor, subject always to his right to recover damages 
in case he is removed without just cause. Any other construction disables 
the board from making a contract for a certain time. State Board of Agricul- 



